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Petitioners object to Respondent’s motions to dismiss 
their petitions to review Respondent’s orders of December 
23, 1941. 

Petitioners respectfully urge that Respondent’s mo¬ 
tions to dismiss be denied and that this Court has 
jurisdiction both to review said orders under Section 
313(b) of the Federal Power Act (Act of August 26, 1935, 
c. 6S7, Title II, §213 (49 Stat. 860); U. S. Code, Title 16, 
§S25 1) and to grant the relief prayed in the petitions 
for the reasons set forth herein. 

By order of this Court dated June 16, 1942, the above 
numbered cases have been consolidated for hearing. In 
accordance with said order Petitioners present this single 
argument directed to each of the three cases. 

The Orders of the Commission to be Reviewed 

Three orders of Respondent denying service of the 
Trial Examiner’s report and dated December 23, 1941 
are sought to be reviewed. These orders are identical 
except as to name of Petitioner and number of the pro¬ 
ceeding. The order directed to Carolina Aluminum Com¬ 
pany, Petitioner in No. 8243, is printed at R. 13-15. 1 


Question Presented 

Respondent’s motions to dismiss challenge the juris¬ 
diction of this Court to compel Respondent to serve its 


1. For the convenience o£ the Court there has been printed as an Appendix 
the petition for review filed by Carolina Aluminum Company in respect of 
Respondent’s order dated December 23, 1941 in the proceeding involving the 
Chcoah hydro-electric development of Petitioner, Carolina Aluminum Com¬ 
pany, in No. 8243. The petitions for review filed by Aluminum Company and 
Carolina Aluminum Company in Nos. 8241 and 8242 are substantially identical 
except for description of the hydro-electric development and the date of com¬ 
mencement of operation. Appropriate reference appears in the Appendix where 
the petitions for review in Nos. 8241 and 8242 differ in language from No. 8243. 
References in this memorandum, unless otherwise noted, are to the pages of 
the Appendix. 
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Trial Examiner’s report in any proceeding, including the 
pending proceedings, under the special circumstances 
shown in the petitions. 

Statutes and Rules Governing the Jurisdiction 

of the Court 

The .jurisdiction of this Court both to entertain the 
petitions to review Respondent’s orders of December 23, 
1941 and to grant the relief prayed is found in Section 
313(b) of the Federal Power Act (Act of August 26, 
1935, c. 6S7, Title II, §213 (49 Stat. 860); U. S. Code, 
Title 16, §S25 1). This section is printed at R. 5-6. 

Petitioners are not aware of any statute (assuming 
Section 313(b) of the Federal Power Act to authorize 
review) or rule of this Court or of any rule binding upon 
this Court pursuant to which this Court may decline to 
entertain the petitions for review of Respondent’s orders 
dated December 23, 1941. 

Statement 

Any determination by this Court of Respondent’s mo¬ 
tions to dismiss necessarily requires a thorough and com¬ 
plete consideration of the proceedings out of which the 
orders sought to be reviewed arose, the subject matter 
of the proceedings before Respondent and the nature of 
the issues raised by Respondent’s hearing orders of June 
17, 1941 (R. 13-15) and a complete presentation of all the 
available information concerning the Trial Examiner’s re¬ 
port in the instant proceedings. 

Petitioners are not presenting an abstract legal ques¬ 
tion in vacuo. Petitioners are seeking preservation of 
what they deem to be substantial rights as disclosed by 
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material available to this Court on the motions to dismiss. 
The statements following set forth what is disclosed in the 
petitions. In considering Respondent’s motions to dis¬ 
miss the Court must accept as true, as Respondent neces¬ 
sarily concedes, all of the allegations in the petitions to 
review (Columbia Broadcasting System, Inc. v. United 
States, 315 U. S. , 86 L. Ed. 1066). 

The Proceedings Out of Which the Orders 
Sought to be Reviewed Arose 

Three orders dated June 17, 1941 were served by Re¬ 
spondent, Federal Power Commission, on the Petitioners 
(R. 13-15). These orders were for all purposes identical 
in substance excepting that one order was directed to 
Petitioner, Aluminum Company, as owner of a hydro¬ 
electric development described as the Calderwood project, 
located on the Little Tennessee River, constructed and in 
operation since April, 1930 (R. 2). The other two 
orders were directed to Petitioner, Carolina Aluminum 
Company, as owner of (1) a hydro-electric development 
described as the Cheoah project, also located on the Little 
Tennessee River, constructed and in operation since April, 
1919 (R. 2, footnote 1), and (2) a hydro-electric develop¬ 
ment described as the Santeetlah project, located on the 
Cheoah River, a tributary of the Little Tennessee River, 
constructed, and in operation since June, 192S (R. 2, foot¬ 
note 1). Each of these orders directed the respective 
Petitioner to show cause why application should not be 
made for a license to operate and maintain the named 
hydro-electric development in accordance with the perti¬ 
nent provisions of the Federal Power Act and the Rules 
of Practice and Regulations of the Commission thereunder 
(R. 14-15). 
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Pursuant to Respondent’s orders, a consolidated hear¬ 
ing was held before a Trial Examiner for 48 days at which 
more than 80 witnesses testified and more than 7,000 pages 
of testimony were taken and 400 exhibits received in evi¬ 
dence (R. 2-3). 

At the concluding date of the hearing, November 1, 
1941, counsel for Petitioners duly requested that Peti¬ 
tioners be served with a copy of the Trial Examiner’s 
report with opportunity for exceptions thereto and oral 
argument thereon before the full Commission prior to the 

issuance of anv orders bv the Commission on the issues 
•/ * 

of the proceedings commenced by the orders of June 17, 
1941. 

By letter dated November 15, 1941 the Commission’s 
Secretary notified counsel for Petitioners, in substance, 
that the request for service of the Trial Examiner’s report 
was denied (R. 19-22). Thereupon, by petition dated 
December 10, 1941, Petitioners prayed the Commission 
that it enter orders directing its Trial Examiner designated 
to preside at the consolidated hearing to serve a copy of 
his report on Petitioners and affording Petitioners reason¬ 
able opportunity to except thereto and to be heard in 
oral argument thereon before the full Commission before 
any decisions issued from Respondent (R. 3). No 
hearing was held by the Commission in respect to these 
petitions and on December 23, 1941, Respondent issued 
orders denying Petitioners’ prayers for orders directing 
service of the Trial Examiner’s report with permission to 
reply and file exceptions thereto (R. 16-18). 

On January 23, 1942, the Petitioners, aggrieved by the 
orders of Respondent dated December 23, 1941, applied for 
rehearing, pursuant to the provisions of Section 313(a) of 
the Federal Power Act (R. 4). Respondent did not 
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act on Petitioners’ applications for rehearing within the 
thirty day period provided by statute and petitions to re¬ 
view Respondent’s orders of December 23, 1941 were duly 
filed on April 23, 1942 with this Court. 

Meanwhile briefs on behalf of counsel for Petitioners 
and of counsel for Respondent were exchanged April 1, 
1942 and filed with Respondent and its Trial Examiner 
(R. 4). After the filing of the petitions for review and 
on May 1, 1942 reply briefs were exchanged and filed. 

By order of this Court dated June 16, 1942, the time 
of Respondent for filing the transcript of the record in the 
three cases has been extended to June 25, 1942, but in the 
interim Respondent, by motions dated June 10, 1942, has 
moved to dismiss the three petitions for review. 

The Subject Matter of the Proceedings Before Re¬ 
spondent and the Nature of the Issues Raised by 
Respondent’s Hearing Orders of June 17, 1941 

Determination of Respondent’s instant motions re¬ 
quires a careful consideration of the subject matter of the 
proceedings now pending before Respondent and of the 
issues posed by Respondent’s hearing orders of June 17, 
1941 (R. 13-15), in so far as such material is disclosed 
by the petitions to review and by recent decisions of this 
Court and of the Supreme Court dealing with similar sub¬ 
ject matter. 

These petitions for review have been filed to secure 
what Petitioners believe to be substantial rights to which 
they are entitled under the individual circumstances as 
disclosed by the proceedings now pending before Respond¬ 
ent. Cf. American Sumatra Tobacco Cory. v. Securities 
and Exchange Commission , 68 App. D. C. 77, 80, 93 F. 2d 
236, 239; see also Mallory Coal Co. v. National Bituminous 
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Coal Commission, 69 App. D. C. 166, , 99 F. 2d 399, 

405. These petitions are not filed to establish a general 
principle applicable to the administrative procedure of the 
Federal Power Commission but are confined solely as 
stated to securing to Petitioners rights which they deem 
to be substantial. 

Each hearing order of June 17, 1941 puts in issue the 
power of the Federal Power Commission to subject hydro¬ 
electric developments owned by Petitioners to the licensing 
requirements of the Federal Power Act. The important 
and far-reaching consequences of the imposition of licens¬ 
ing requirements of the Federal Power Act upon hydro¬ 
electric developments has recently been the subject of con¬ 
sideration by the Supreme Court in United States v. Ap¬ 
palachian Electric Power Co., 311 U. S. 377 (1940). See 
also Alabama Power Co. v. Federal Power Commission, 
App. D. C. , 126 F. 2d , decided March 30, 

1942. 

Respondent’s hearing orders pose for determination, 
among others, two questions relating to the Little Ten¬ 
nessee River, both of which are alleged to underlie the 
Respondent’s claim that Petitioners here must apply for 
and accept licenses for their respective hydro-electric de¬ 
velopments. 

First, each hearing order alleges that the Little Ten¬ 
nessee River is a navigable water of the United States. 
This brings directly into question whether or not the three 
hydro-electric developments occupy navigable waters of 
the United States. “Each determination as to navigabil¬ 
ity must stand on its own facts”. United States v. Utah, 
283 U. S. 64, 87 (1931). The importance and dynamic 
nature of any determination of navigability under the 
Federal Power Act was expressly recognized by the Su- 
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preme Court in the Appalachian Power case (see pp. 403, 
404). There the court departed from the conventional 
rule that factual findings concurred in by two courts will 
be accepted by the Supreme Court in the absence of a clear 
showing of error and proceeded instead to consider anew 
the evidence. 

Thus the instant proceedings involve subject matter 
and issues as to which the courts have repeatedly ex¬ 
pressed the necessity for the most careful and complete 
analysis of the evidence and issues which appear to be 
novel and of wide importance. Petitioners thus assert 
their right to the fullest disclosure by Respondent of any 
report which may influence the decisions to be rendered. 

This Court in Pennsylvania Water & Power Co. v. 
Federal Power Commission, App. D. C. , 123 F. 

2d 155 (1941), has also reviewed carefully the evidence 
upon which the Respondent directed that the so-called 
Holtwood project be placed under license from the Fed¬ 
eral Power Commission. 

The Pennsylvania Water & Power case, supra, appears 
to be the only case in which the courts have considered 
the power of Respondent to exercise functions delegated 
to it by Sections 4(g) and 23(b) of the Federal Power 
Act" (Act of August 26, 1935, c. GST, Title IT, <H202, 213 

2. Sections 4(g) and 23(b) of the Federal Power Act are as follows: 

4“(g) Upon its own motion to order an investigation of any occupancy 
of, or evidenced intention to occupy, for the purpose of developing electric 
power, public lands, reservations or streams or other bodies of water over which 
Congress has jurisdiction under its authority to regulate commerce with foreign 
nations and among the several States by any person, corporation. State, or 
municipality and to issue such order as it may find appropriate, expedient, and 
in the public interest to conserve and utilize the navigation and water-power 
resources of the region.” 

23‘‘(b) It shall be unlawful for any person. State, or municipality, for the 
purpose of developing electric power, to construct, operate, or maintain any 
dam, water conduit, reservoir, power house, or other works incidental thereto 
across, along, or in any of the navigable waters of the United States, or upon 
any part of the public lands or reservations of the United States (including 
the Territories), or utilize the surplus water or water power from any Gov- 
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(49 Stat. S39, S46); IT. S. Code, Title 10, *§797(g), S17). 
In tliat case the power of Respondent to impose a license 
on a project constructed and in operation many years 
prior to August 26, 1935, the date of substantial amend¬ 
ments to the Federal Power Act, including the enactment 
of Section 4(g), was upheld by this Court. It is to be 
noted that each of the three hydro-electric projects under 
investigation by Respondent in the pending proceedings 
has been in operation since 1930, 1927 and 1919, respec¬ 
tively (R. 2). 

Second, in the instant proceedings Respondent claims 
the power to impose a license on hydro-electric develop¬ 
ments where the development is shown to have a down¬ 
stream effect. This claim is asserted even though the 
development in question is located in non-navigable head¬ 
waters of a stream. Respondent’s hearing orders of June 
17, 1941 clearly show (R. 13) that this claim is asserted 
from the allegation that 

“(c) the aforesaid project is so operated and main¬ 
tained that it affects the interests of interstate 
commerce in the navigation and navigable capacity 
of the aforesaid Little Tennessee River;”. 


ernment dam, except under and in accordance with the terms of a permit or 
valid existing right-of-way granted prior to June 10. 1920, or a license granted 
pursuant to this Act. Any person, association, corporation, State, or munici¬ 
pality intending to construct a dam or other project works across, along, over, 
or in any stream or part thereof, other than those defined herein as navigable 
w’aters, and over which Congress has jurisdiction under its authority to regulate 
commerce with foreign nations and among the several States shall before such 
construction file declaration of such intention with the Commission, whereupon 
the Commission shall cause immediate investigation of such proposed construc¬ 
tion to be made, and if upon investigation it shall find that the interests of 
interstate or foreign commerce would be affected by such proposed construc¬ 
tion, such person, association, corporation, State, or municipality shall not 
construct, maintain, or operate such dam or other project works until it shall 
have applied for and shall have received a license under the provisions of this 
Act. If the Commission shall not so find, and if no public lands or reservations 
arc affected, permission is hereby granted to construct such dam or other 
project works in such stream upon compliance with State laws.” 
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In the Pennsylvania Water d Power ease, supra , the 
authority of Respondent to require a license rested solely 
upon the occupancy of navigable waters of the United 
States by the hydro-electric development in question. 

No court precedent for exercise of licensing penver by 
Respondent because of alleged downstream effect exists 
(R. 7-S). Furthermore, excepting United States v. Rio 
Grande Irrigation Co., 174 U. S. G90 (1S99), there are few, 
if any, cases which have considered what constitutes a 
downstream elfect on navigable capacity so as to occasion 
the exercise of the Federal power over navigable waters. 

In the instant proceedings pending before Respondent 
there has been adduced a wealth of primary evidence 
relating to the navigability of the Little Tennessee River 
(R. 7, 8). Conclusions as to the alleged effect of the 
three hydro-electric developments upon navigable capacity 
of the Little Tennessee River must necessarily be drawn 
therefrom. Most of this evidence was given by local resi¬ 
dents and the proceedings thus involve sharp divergencies 
of view as to the reliability of their testimony (R. 8). 
Demeanor evidence is of unusual and perhaps controlling 
importance in this case (R. S). 3 

The instant proceedings before Respondent thus appear 
to raise novel and important issues in the administration 
by Respondent of its duties under the Federal Power Act 
and particularly the scope of Respondent’s jurisdiction 
under that Act. 


3. The pending proceedings differ substantially from the usual proceeding 
conducted by Respondent where demeanor evidence appears not to play any 
important part in the determinations to be made. See Monograph of the Attor¬ 
ney General’s Committee on Administrative Procedure dealing with the Federal 
Power Commission. Senate Document No. 10, 77th Congress, First Session, 
page 37, footnote 89. Thus, as the petitions to review allege, the proceedings 
are unusual in character for no direct court or commission precedent exists 
which is determinative of the issue relating to alleged downstream effect upon 
navigable capacity attributable to the three hydro-electric developments (R. 7-8). 
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The contemplated program of Respondent in the es¬ 
tablishment of its jurisdiction over hydro-electric develop¬ 
ments constructed without license under the Federal Power 
Act is revealed by Respondent’s statements in 1938 to the 
Congress. In discussing its then current and contemplated 
litigation and investigations Respondent stated: 

“(2) The maintenance by the Pennsylvania 
Water & Power Co. of hydroelectric development on 
the Susquehanna River without a license from the 
Federal Power Commission. This matter has been 
set for hearing on December 28, 1938. The case 
involves somewhat the same issues as those in the 
case of United States v. Appalachian Electric Power 
Company (23 F. Supp. 83). There will probably be 
a large number of cases similar to this one instituted 
before the Commission during the next fiscal year. 

In December 1937, the Commission instituted 
an investigation of all navigable waters of the 
United States and all other waters of the United 
States subject to Federal jurisdiction with a view to 
ascertaining what hydroelectric power developments 
are now being operated and maintained without a 
license or other valid permit from a Federal agency. 
The results of this investigation to date disclose 
that there will be approximately 1,446 cases which 
the Commission will be required to set down for 
hearing or undertake further investigation on the 
question of whether the unlicensed operation of the 
project constitutes a violation of the Federal Power 
Act. These cases will require an attorney to as¬ 
semble technical engineering data and present docu¬ 
mentary evidence tending to establish the naviga¬ 
bility of the stream upon which a particular project 
is located or the effect which any such project has 
upon interstate or foreign commerce.” 

(Hearings Before the Subcommittee of the Com¬ 
mittee on Appropriations, House of Repre- 
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sentatives, Seventy-sixth Congress, First Ses¬ 
sion, on the Independent Offices Appropriation 
Bill for 1940, pp. 115, 116.) 

The proceedings pending before Respondent are not 
ones in which Respondent is proceeding to exercise nor¬ 
mal, acknowledged and well-established statutory func¬ 
tions. 

Respondent is in fact conducting a .jurisdictional foray 
with its own backyard as the hunting ground. 

The pending proceedings are ones raising directly and 
solely the fundamental question of Respondent’s jurisdic¬ 
tion. 

Respondent is subjected to a jurisdictional contest in¬ 
volving application of the terms “navigable waters” and 
“navigable capacity”. We have here a jurisdictional con¬ 
test in which “both the standards and the ultimate con¬ 
clusion involve questions of law inseparable from the par¬ 
ticular facts to which they are applied” ( Appalachian 
case, supra, p. 404). 

The following excerpt from an article entitled “The 
Task of Administrative Law”, written in 1927 by Justice 
Felix Frankfurter, then Professor Frankfurter, is both 
prophetic and applicable here: 

“Because of the danger of arbitrary conduct in 
the administrative application of legal standards 
(such as ‘unreasonable rates,’ ‘unfair methods of 
competition,’ ‘undesirable residents of the United 
States’), our administrative law is inextricably 
bound up with constitutional law. But after all, 
the Constitution is a Constitution, and not merely 
a detailed code of prophetic restrictions against the 
ineptitudes and inadequacies of legislators and ad¬ 
ministrators. Ultimate protection is to be found in 
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the people themselves, their zeal for liberty, their 
respect for one another and for the common good— 
a truth so obviously accepted that its demands in 
practice are usually overlooked. But safeguards 
must also be institutionalized through machinery 
and processes. These safeguards largely depend on 
a highly professionalized civil service, an adequate 
technique of administrative application of legal 
standards, a flexible, appropriate and economical 
procedure (always remembering that ‘in the devel¬ 
opment our liberty insistence upon procedural reg¬ 
ularity has been a large factor’*), easy access to 
public scrutiny, and a constant play of criticism by 
an informed and spirited bar. They are still to be 
achieved, for we have hardly begun to realize deeply 
their need. * * *” ((1927) 75 IT. of Pa. L. Rev. 
614, 618.) 

All of these circumstances bear directly upon Respond¬ 
ent’s petitions for review brought to this Court. 


The Trial Examiner’s Report 

Petitioners, by their petitions to review, pray to this 
Court that following the filing of the transcript of record 
the Court consider the petitions on their merits. Peti¬ 
tioners pray that after such consideration the Court direct 
that the Trial Examiner’s report be made available to 
Petitioners. By its orders of December 23, 1941, and by 
the motions to dismiss to which Petitioners vigorously 
object, Respondent necessarily seeks to prevent Petition¬ 
ers from seeing its Trial Examiner’s report in these 
proceedings or from making any argument to Respondent 
in connection therewith. 

* Brandeis, J., dissenting in Burdcau v. McDowell, 256 U. S. 465, 477 
(1921). 
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Accordingly, it is important that this Court be pos¬ 
sessed of all the available information concerning the 
form, substance, content and function of the report of a 
trial examiner in proceedings before Respondent. Par¬ 
ticularly important is any information concerning the 
report of the Trial Examiner in the pending proceedings. 

Respondent admits that its practice does not provide 
for the service of a trial examiner’s report (Respondent’s 
memorandum, p. 2). 

The Commission, however, has made representations to 
the Congress concerning the form and content of its trial 
examiner’s reports as follows: 

“In the exercise of its powers under the Federal 
Power and Natural Gas Acts, the Commission must 
of necessity hold a large number of hearings which 
in most instances are presided over by designated 
trial examiners. These trial examiners have author¬ 
ity to administer oaths and affirmations, issue sub- 
penas, require the production, through subpenas 
duces tecum, of books, papers, and records found 
bv the Commission relevant and material to the 
inquiry, rule on motions, questions of law, admis¬ 
sibility of evidence and questions of procedure 
arising during hearings, close the hearings, and fix 
the time and place for oral argument and for filing 
briefs. Upon completion of the hearing, the trial 
examiner submits a report, after it has been first 
reviewed and edited by the Chief Examiner. A 
trial examiner’s report includes a recital of the 
authority for the hearing, the trial examiner’s des¬ 
ignation, the appearances of counsel, a history of 
the proceedings before hearing, a statement of the' 
questions of law and fact presented by the case, a 
detailed analysis and discussion of the evidence, a 
thorough and comprehensive discussion of the laiv 
involved, detailed and complete findings and con- 
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elusions of law and fact, and recommendations as 
to appropriate action .” (Italics supplied.) 

(Hearings Before the Subcommittee of the Com¬ 
mittee on Appropriations, House of Represen¬ 
tatives, Seventy-seventh Congress, First Ses¬ 
sion, on the Independent Offices Appropriation 
Bill for 1942, pp. 60, 61.) 

See also Twentieth Annual Report of the Federal 
Power Commission 1940, page 14; Monograph of the At¬ 
torney General’s Committee on Administrative Procedure 
dealing with the Federal Power Commission, Sen. Doc. 
No. 10, 77th Congress, First Session, pages 36, 37. 

It is no secret, therefore, that Respondent, before 
making a decision in proceedings involving solely an 
attempt to expand its jurisdiction, will use and presum¬ 
ably rely upon “recommendations, as to appropriate ac¬ 
tion” submitted in camera to it by its Trial Examiner. 
Here, however, Respondent seeks irrevocably to deny to 
Petitioners opportunity to know the contents of the report. 
Mere recital of the facts relating to the Trial Examiner’s 
report shows in these particular proceedings the utter 
unfairness of Respondent’s action in denying service of 
its Trial Examiner’s report upon Petitioners. Moreover, 
it discloses conditions which the courts have long been 
zealous to ameliorate in the interest of private litigants 
as well as of public justice ( Morgan v. U. S., 304 U. S. 1, 
19, 20 (1938). 

With this summary of the background against which 
the instant motions to dismiss have been brought to the 
Court, we now submit our argument in support of the 
jurisdiction of this Court to entertain the petitions to 
review Respondent’s orders of December 23, 1941 and to 
grant the relief therein prayed. 
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Summary of Argument 

(1) Respondent’s orders of December 23, 1941 are re- 
viewable orders within the purview of Section 313(b) of 
the Federal Rower Act. The orders of the Commission 
are reviewable as to form, they are final in every sense. 
Petitioners have exhausted their administrative remedies 
and there is no other course by which they can protect their 
interests. The petitions for review are not prematurely 
brought. The Court should not refuse to entertain a re¬ 
view on the merits because of any asserted application of 
Federal Poicer Commission v. Metropolitan Edison Co., 
304 U. S. 375, but should employ the persuasive analogies 
of other eases such as Ford Motor Company v. National 
Labor Relations Board, 305 U. S. 364, and entertain the 
review. 

(2) The petitions show that the Court should entertain 
a review of Respondent’s orders of December 23, 1941 on 
the merits. The right to a full and fair hearing in the 
instant proceedings, includes the right to know and be 
heard in respect of the Trial Examiner’s report, where it 
admittedly will influence Respondent’s decisions. Prac¬ 
tical considerations such as expense, delay and inability 
subsequently to urge Petitioners’ instant claims suggest 
that the error of Respondent be rectified to protect against 
injustice and to make administrative process effective in 
the first instance. The petitions indicate that Petitioners 
do not seek extraordinary relief, but that the relief sought 
is a matter of common practice in other agencies and 
recommended by the recent report of the Attorney Gen¬ 
eral’s Committee. 

(3) The Court has power to grant the relief prayed. 

(4) The motions to dismiss should be denied. 
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POINT I 

Respondent’s orders of December 23, 1941 are re- 
viewable orders within the purview of Section 313(b) 
of the Federal Power Act. 

At the outset it is necessary to put out of mind what 
this case is not. It is not an attempt to protect appel¬ 
late jurisdiction. (Federal Power Commission v. Metro¬ 
politan Edison Co., 304 U. S. 375, 383.) The petitions 
herein seek to preserve to Petitioners substantial rights 
to which they are entitled under the law. Furthermore, 
we agree, these cases are not ones in which this Court is 
asked to issue “ ‘writs not specifically provided for by 
statute, which may be necessary for the exercise of their 
respective jurisdiction’ (Judicial Code, Section 262; Act 
of March 3, 1911, Chapter 231, Section 262; 36 Stat. 1162; 
U. S. Code, Title 2S, Section 377) for any purpose.” 
(Respondent’s Memorandum, p. 2). 

Nor are these petitions brought to hinder or impede 
the administrative process but on the contrary, their sole 
purpose is to assure to Petitioners a means whereby the 
administrative process of Respondent may be effectively 
carried out while at the same time preserving to Petition¬ 
ers the fundamental rights safeguarded to them under 
the Constitution (R. 11). All of this Respondent must 
concede, since Respondent’s motions necessarily admit 
the truth of allegations contained in the petitions for re¬ 
view. (See Columbia Broadcasting System, Inc. v. United 
States, 315 U. S. ; 86 L. Ed. 1066.) 

Respondent’s Orders of December 23, 1941 
Are Reviewable in Form 

The orders of December 23, 1941 certainly deny to 
Petitioners the Trial Examiner’s report. Under the pro¬ 
cedure which Respondent follows no later development 
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will make the Trial Examiner’s report available, ap¬ 
parently not even after the linal decision of the instant 
proceedings (see Alabama Power Company v. Federal 
Power Commission, No. 7853, Order of June 6, 1941, 
cited in Respondent's memorandum (p. 4)). 

Respondent’s orders of December 23, 1941 meet the 
test laid down in Federal Power Commission v. Pacific 
Power cO Light Co., 307 U. S. 156 (1939), in respect of 
orders of Respondent under the Federal Rower Act and 
are in form specifically reviewable. 

Furthermore, we observe here the utter impropriety of 
counsel for the Commission in appending to his memo¬ 
randum copy of an order of Respondent dated June 9, 
1942 granting to Petitioners here oral argument before the 
full Commission on August 14, 1942. It is more than a 
coincidence that this order which counsel for Respondent 
seeks to get before the Court was issued only the day 
before Respondent filed its motions to dismiss the petitions 
for review. Under the rules of this Court, as well as 
Section 313(b) of the Federal Power Act under which this 
Court is urged to take jurisdiction of the petitions for 
review, it seems clear that the only record properly before 
the Court for its consideration on the express and limited 
question of jurisdiction are the petitions to review. See 
American Sumatra Tobacco Corporation v. Securities and 
Exchange Commission, 71 App. D. C. 259; 93 Fed. 2d 236, 
23S. 

Granting of oral argument on the issues in the pend¬ 
ing proceedings before the full Commission can not repair 
the injury done to Petitioners through Respondent’s 
orders of December 23, 1941 denying to Petitioners the 
Trial Examiner’s report. 

Nothing in the circumstances of the proceedings pend¬ 
ing before Respondent can alter the fact that Petitioners 
have been definitely and for all time, so far as Respond- 
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ent is concerned, denied access to its Trial Examiner’s 
report. 

We have then pending before this Court petitions to 
review orders as to which no technical objection prevent¬ 
ing review under the broad language of Section 313(b) 
can be raised, a fact which Respondent apparently con¬ 
cedes. 

“Finality” of the Orders for Purposes of Review 
is Not Affected by Petitioners’ Rights to a Re¬ 
hearing on the Merits if the Proceedings Are 
Decided Adversely Nor by the Fact that if 
Denial of Service of the Trial Examiner’s Re¬ 
port is a Violation of Due Process the Proceed¬ 
ings May be Remanded for a New Hearing to 
Assure a Fair Trial. 

Respondent states in its memorandum (p. 2) that “the 
Commission announces its opinion and order, and any 
petitioner aggrieved thereby has the statutory right to 
apply for a rehearing thereon.” Likewise, in its orders 
denying service of its Trial Examiner’s report, Respond¬ 
ent adverted to the provisions of Section 313 of the Fed¬ 
eral Power Act (R. 16-17) apparently intending to convey 
the impression that Section 313 provided an appropriate 
vehicle for protection of the interests of Petitioners in 
securing a fair hearing in lieu of granting service of the 
Trial Examiner’s report. These statements palpably do 
not repair the injury against which Petitioners seek relief 
by their petitions to review. In the Monograph of the 
Attorney General’s Committee on Administrative Proced¬ 
ure dealing with the Federal Power Commission, Senate 
Document No. 10, 77th Congress, 1st Session (pp. 37-38), 
Respondent’s practice in connection with applications for 
rehearing in proceedings before it is laid bare: 
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“Applications for rehearing are referred to the 
attorney in the Bureau of Law who appeared for 
the Commission. He submits a memorandum stat¬ 
ing his views to the Commission, but the applicant 
is not served with a copy. On occasion the Com¬ 
mission has requested the views of the examiner 
or other officials to be submitted either orally or in 
memoranda. 

The Commission’s order, of course, varies in 
form according to the action taken, and may deny 
the petition, modify the order attacked, or reopen 
the proceeding. While a statistical record is not 
obtainable, it is said that a petition for rehearing 
is filed almost as a matter of course in nearly every 
case decided adversely by the Commission, and that 
the Commission almost never grants such a peti¬ 
tion/ ’ (Italics supplied.) 

In the light of the above statements, Petitioners may be 
forgiven for being chary of the tendered olive branch. 

More to the point is the plain and practical interest 
of Petitioners in securing a full and fair hearing in the 
first instance. Any attempt by a litigant before either a 
court or commission to reverse a decision deliberately and 
presumably carefully arrived at is a task seldom crowned 
with success. Petitioners, frankly speaking, want to be 
advised of each and every document or report considered 
by the Commission in reaching its decisions in the instant 
proceedings. Only upon being so advised can it be said to 
have had a full and fair hearing. 

The letter from the Commission’s Secretary to counsel 
for Petitioners in this connection stated in part: 

“Counsel may be assured, however, that the Trial 
Examiner in the instant proceedings is required 
to present to the Commission, * * * the facts, 

contentions and argument shown by the record 
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* # *, and that nothing irrelevant or immaterial 
will be utilized by the Commission as any part 
of the basis for a determination or order.” (Italics 
supplied.) (R. 22) 

Only if Petitioners know the contents of the Trial 
Examiner’s report, which is to be submitted to the Com¬ 
mission, can they tell if the Commission is guided solely 
by matters of record in making its determination. Re¬ 
spondent, it seems, would place Petitioners in the anoma¬ 
lous position of being told that Respondent’s action will be 
based solely on matters of record but at the same time 
denying to Petitioners the right to test such assurances 
for themselves. 

Petitioners do not deny that the argument of violation 
of due process because of refusal to serve the Trial Ex¬ 
aminer’s report may perhaps be urged by them upon a 
review of the entire proceedings. However, it is clear 
that Section 313 “contains a distinctive formulation of 
the conditions under which resort to the court may be 
made” ( Pacific Power & Light case, at p. 159). 

Respondent has made orders in form reviewable pur¬ 
suant to Section 313(b) of the Federal Power Act and 
Petitioners have appropriately sought rehearing and re¬ 
view thereof. Upon a review of the merits in the event 
of adverse decisions in these proceedings, the Court, at 
the suggestion of Respondent or even sua sponte, may 
well decline to hear Petitioners argue denial of a fair 
hearing because of Respondent’s refusal to serve its Trial 
Examiner’s report on the very ground that Petitioners 
had not made a timely application to review. 

If Petitioners fail to avail themselves of the statutory 
path to review of Respondent’s orders of December 23, 
1941, as laid down by Congress, they do so at their peril. 
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See Frankfurter, J., dissenting in Columbia Broadcasting 
System, Inc., v. United States, 315 I T . S. , 86 L. Ed. 
1066, 10S6: 

“only last Term did the Court insist upon strict 
compliance with the statutory scheme for judicial 
review established by the Communications Act of 
1934. See Federal Communications Commission 
Columbia Broadcasting System of Cal., 311 U. S. 
132.” 


Petitioners have therefore pursued the course indicated by 
statute. 

Even if Petitioners can later be heard on this question, 
there are practical considerations which should motivate 
this Court to entertain the petitions to review on their 
merits and not summarily to grant Respondent’s motions 
to dismiss. Substantial expense, not to mention time, is 
involved if the proceedings are ultimately remanded on 
the grounds of violation of due process. Then, too, as we 
have above observed, once Respondent has taken a posi¬ 
tion on the merits it is very improbable that it would be 
persuaded to change its decision by the process of having 
reargument on the Trial Examiner’s report. Finally, on 
a review of the merits, with the limited time available to 
argue cases having the ramifications of the instant pro¬ 
ceedings, it is very probable that matters of due process 
although of serious consequence would receive scant atten¬ 
tion both from counsel presenting the case and from the 
courts. 

The recent opinion of the Eighth Circuit Court of 
Appeals in Donnelly Garment Co. v. National Labor Rela¬ 
tions Board, 123 F. 2d 215, 220 (1941), supports the course 
which the Petitioners urge on this Court: 
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“We do not doubt the power of this Court, upon 
a proper application, to conduct an inquiry for the 
purpose of ascertaining whether the National Labor 
Relations Board, or any other administrative agency 
the orders of which are subject to review by this 
Court, has accorded to an aggrieved party the full 
and fair hearing to which he was entitled as a 
matter of constitutional right. See Morgan v. 
United States, 29S U. S. 468, 477, 56 S. Ct. 906, 80 
L. Ed. 1288; Morgan v. United States, 304 U. S. 1, 
19, 20, 58 S. Ct. 773, 82 L. Ed. 1129; Cupples Co. 
Manufacturers v. National Labor Relations Board, 
S Cir., 103 F. 2d 953, 955, 956. All questions touch¬ 
ing the regularity and validity of proceedings before 
such an agency are subject to review. Morgan v. 
United States/298 U. S. 46S, 477, 56 S. Ct. 906, 80 
L. Ed. 1288; National Labor Relations Board v. 
Jones & Laughlin Steel Corporation, 301 U. S. 1, 
46, 47, 57 S. Ct. 615, 81 L. Ed. S93, 108 A. L. R. 
1352; Mvers v. Bethlehem Shipbuilding Corpora¬ 
tion, 303‘U. S. 41, 49, 58 S. Ct. 459, S2 L. Ed. 638.” 

In the Donnelly case 

“Because of lack of due process in the proceedings 
before the Board, the question of the sufficiency of 
the evidence to support the findings and order will 
not be considered.” (p. 225) 

The petition of the Board for enforcement of its order 
was accordingly denied and the case remanded. 

Petitioners, in their petitions to review, seek to avoid 
the procedure necessitated in the Donnelly case. There 
are wholesome and persuasive analogies in appeals from 
orders of administrative agencies which chart the course 
requested in the instant petitions for review’. 

Most persuasive is the case of Ford Motor Co. v. 
National Labor Relations Board , 305 U. S. 364 (1939). 
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In that case the Board had entered an order against 
petitioner and thereafter filed its petition in the Circuit 
Court of Appeals, seeking enforcement of its order and 
filing the transcript of the record. Subsequently peti¬ 
tioner asked leave to adduce additional evidence and there¬ 
after filed its answer to the Board’s petition, in part 
alleging: 

“that the order was invalid and asking that it be 
set aside upon the grounds, among others, that the 
Board had failed to accord petitioner a full and 
fair hearing, and that the Board had not itself 
considered the evidence but had adopted as its own 
a decision prepared by its subordinates without 
affording petitioner any opportunity to be heard 
thereon.” (p. 366) 

Within a month after the filing of this answer and only 
a week after the decision of the Supreme Court in Morgan 
v. U. S., 304 U. S. 1, the Board filed a motion for leave to 
withdraw its petition for enforcement and the transcript 
of the record, without prejudice. The Circuit Court of 
Appeals later issued an order remanding the cause to the 
Board for a reconsideration of the entire case. With these 
basic facts in mind, certain of the court’s comments are 
illuminating here. First, it is to be noted that the alleged 
defect in the Board’s action is substantially similar in 
nature to the threatened defect which Petitioners in the 
instant cases seek to avoid. In this connection the court 
stated: 


“If the Court itself had set aside the findings 
and order of the Board upon the ground, as asserted 
by petitioner, that the Board had not considered 
the evidence and made its own findings, but had 
adopted as its own a decision proposed by its sub¬ 
ordinates without affording petitioner any oppor- 


tunity to be heard thereon, the court could have 
remanded the cause for further proceedings in con¬ 
formity with its opinion. That ground being suf¬ 
ficient for setting aside the order, there is no prin¬ 
ciple of procedure in relation to the review either of 
judicial decrees or administrative orders which 
would require the court to examine other grounds 
of attack. 

“It is familiar appellate practice to remand 
causes for further proceedings without deciding the 
merits, where justice demands that course in order 
that some defect in the record may be supplied.” 
(pp. 372-373) 

As to the jurisdiction of the Circuit Court under a 
statute containing substantially similar review provisions 
to those contained in Section 313(b) of the Federal Power 
Act, the court said: 

“The jurisdiction to review the orders of the 
Labor Relations Board is vested in a court with 
equity powers, and while the court must act within 
the bounds of the statute and without intruding 
upon the administrative province, it may adjust its 
relief to the exigencies of the case in accordance 
with the equitable principles governing judicial 
action. The purpose of the judicial review- is 
consonant with that of the administrative proceed¬ 
ing itself,—to secure a just result with a minimum 
of technical requirements.” (p. 373) 
******* 

“There is nothing in the statute, or in the prin¬ 
ciples governing judicial review- of administrative 
action, which precludes the court from giving an 
administrative body an opportunity to meet objec¬ 
tions to its order by correcting irregularities in 
procedure, or supplying deficiencies in its record, 
or making additional findings where these are 
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necessary, or supplying findings validly made in 
the place of those attacked as invalid. * * * 
Petitioner had raised a serious question as to the 
validity of the findings and order. The Board 
properly recognized the gravity of the contention 
and sought to meet it by voluntarily doing what the 
court could have compelled. That was in the inter¬ 
est of a prompt disposition, * * V’ (p. 375) 

The court accordingly dismissed petitioner’s writ of 
certiorari. A notewriter in (1941) 55 Harvard Law 
Review 279, at page 2S1, aptly summarizes the Ford Motor 
case: 


“The desire to minimize the disruptive effect of 
invalidating orders because of easily corrected pro¬ 
cedural errors is further evidenced by the Supreme 
Court decision permitting an agency on its own 
motion to withdraw the record from the reviewing 
court in order to amend its findings and correct 
procedural defects. Ford Motor Co. v. NLRB, 305 
U. S. 364 (1939), 52 Harv. L. Rev. 680.” 

See also A. E. Stalely Mfg. Co. v. Secretary of Agriculture, 
7 Cir. 120 F. 2d 258 (1941) and Twin City Milk Pro¬ 
ducers Ass’n v. McNutt, 122 F. 2d 564 (1941). 

Respondent contends (memorandum, p. 5) that Section 
308(b) of the Federal Power Act is in essence a barrier 
to the exercise of jurisdiction by this Court to review 
the instant petitions. First, Section 308(b) does not by 
its terms preclude review of an order of Respondent 
under Section 313(b) of the Federal Power Act. Second, 
Petitioners urge and suggest grounds more fully therefor 
at pages 36-48, infra, that denial of the service of the 
Trial Examiner’s report is a denial of due process under 
the particular circumstances and that it is most cer- 
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tainly denial of a substantial right and not an “informality 
in any hearing, investigation, or proceeding” to which 
Section 30S(b) alone refers. 

We respectfully submit that the petitions for review 
do not occasion an invasion by this Court of the admin¬ 
istrative process. On the contrary, “while the court must 
act within the bounds of the statute and without intrud¬ 
ing upon the administrative province, it may adjust its 
relief to the exigencies of the case in accordance with the 
equitable principles governing judicial action” ( Ford 
Motor case, supra, p. 373). 

The Absence of a Hearing Upon the Relief 
Sought but Denied by the Orders of December 
23, 1941 is No Bar to Review 

No hearing on Petitioners’ applications for orders 
directing service of the Trial Examiner’s report was held 
(R. 3). 

However, Petitioners’ applications for service of the 
Trial Examiner’s report were made at the conclusion of 
the hearing on the merits and in recognition of the con¬ 
tent and particular character of the evidence adduced 
before Respondent’s Trial Examiner. Furthermore, Re¬ 
spondent’s orders of December 23, 1941 contain six sepa¬ 
rate findings, one of which refers to an extensive letter 
from the Commission’s Secretary to counsel for Peti¬ 
tioners discussing the question of service of the Trial 
Examiner’s report (R. 17, 19-22). 

In any event, the absence of a hearing on the applica¬ 
tions for orders directing service of the Trial Examiner’s 
report is no bar to review here. In American Sumatra 
Tobacco Corporation v. Securities and Exchange Com¬ 
mission, supra, it was held that an order of the Securities 
and Exchange Commission was reviewable even in the 
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absence of a liearing and although the statute under which 
the administrative body acted might not have required a 
liearing. In the American Sumatra case this Court con¬ 
sidered its jurisdiction to review an order issued under 
Section 25(a) of the Securities Exchange Act of 1934 (4S 
Stat. SSI, Title 15, U. S. C. A. $78 y (a) et seq.) 4 Sec¬ 
tion 25a is in terms substantially identical with Section 
313(b) of the Federal Power Act. The applicability of the 
American Sumatra case is thus apparent. 


Petitioners Have Exhausted Their Administra¬ 
tive Remedies Before Recourse to This Court 

As the petitions for review show, Petitioners duly 
sought a rehearing in respect of the Respondent’s orders 
of December 23, 1941 pursuant to the provisions of Section 
313(a) of the Federal Power Act (R. 4). When more 
than 30 days elapsed after the filing of the petitions for 
rehearing and Respondent had taken no action on such 
petitions, Petitioners thereupon duly filed petitions for 
review within the 60-day limitation of Section 313(b) of 
the Federal Power Act (R. 12). No other procedural 
step pursuant to statute, rule or reason is open to Peti¬ 
tioners before Respondent. 

Accordingly, Petitioners have exhausted the adminis¬ 
trative remedies open to them before attempting to secure 
relief from the courts and have properly brought to this 
Court their petitions to review. 

4. Section 25(a) of the Securities Exchange Act of 1934 as quoted by the 
Court reads in part: 

“Any person aggrieved by an order issued by the Commission in a 
proceeding under this title | chapter] to which such person is a party 
may obtain a review of such order in the Circuit Court of Appeals of 
the’United States, within any circuit wherein such person resides or has 
his principal place of business, or in the United States Court of Appeals 
of [for] the District of Columbia, by filing in such court, within sixty 
days after the entry of such order, a written petition praying that the 
order of the Commission be modified or set aside in whole or in part.” 
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Petitioners Have Followed the Proper Statu¬ 
tory Course to Secure Review of Respondent’s 
Orders of December 23, 1941 and Relief 

Therefrom 

The orders of December 23, 1941 are in form and con¬ 
tent within the ambit of the Court’s jurisdiction to review 
under Section 313(b) of the Federal Power Act. 

It is the position of Petitioners that the instant situa¬ 
tions are of a character intended to be reviewed in accord¬ 
ance with the statutory procedure adopted by Congress. 
No occasion is presented here for Petitioners to resort to 
indirection for the review of Respondent’s orders of De¬ 
cember 23, 1941. There is no problem here such as ap¬ 
pears to have existed in Shields v. Utah Idaho Central 
Railroad Co., 305 U. S. 177 (193S) and in Utah Fuel Co. 
v. National Bituminous Coal Commission, 306 U. S. 56 
(1939). It should be noted that in the Utah Fuel case the 
Supreme Court considered on the merits an order of the 
Coal Commission as to which review under a statute very 
similar in form to Section 313(b) of the Federal Power 
Act had previously been denied. (See Mallory Coal Co. 
v. National Bituminous Coal Commission, 69 App. D. C. 
166, 99 F. 2d 399). 5 

We have already noted the similarity of the review 
provisions of the Securities Exchange Act of 1934 (Sec¬ 
tion 25(a)) with those of the Federal Power Act (Section 
313(b)). In speaking of the former, in the American 
Sumatra case this Court stated at page 241: 

“If we have accurately construed that section, it 
follows that Congress has provided within the Act 
the exclusive remedy for persons aggrieved by the 
operations of the Act. Sykes v. Jenny Wren Co., 
64 App. D. C. 379, 7S F. (2d) 729, sufficiently covers 
this point.” 

5. A patent failure to apply for the rehearing provided by the statute in 
respect of the order sought to be reviewed appears to have influenced the 
decision in the Mallory case (see pp. 406-407). 
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The above statement seems controlling as to the appli¬ 
cation of Section 313(b) of the Federal Power Act to the 
instant petitions. 

The Orders Herein Sought to be Reviewed 
are Not Merely Procedural or Interim in Char¬ 
acter So as to Be Within the Doctrine of the 
Metropolitan Edison Case 

Respondent, as we have noted, does not argue any 
technical objection against the reviewability of the orders 
of December 23, 1941 under Section 313(b) of the Federal 
Power Act. 

In essence, Respondent does not even claim that its 
orders of December 23, 1941 are beyond the purview of 
this Court’s jurisdiction to review under Section 313(b) 
of the Federal Power Act. The language of that statute 
is broad. Rather Respondent urges the Court to bow to 
a doctrine of judicial self-limitation and deny to itself the 
duty of reviewing Respondent’s orders of December 23, 
1941. Respondent presses upon this Court the Metro¬ 
politan Edison case, supra, in support of its position. 

Respondent substantially seeks to condemn its orders 
to non-reviewability by terming them “merely interim, 
interlocutory, and procedural” (Memorandum, p. 3). If 
substantial rights are involved, and we contend they are, 
review should be accorded regardless of any description 
by which the orders may be labelled. 

We are most earnestly and thoroughly in accord with 
Respondent’s citation from Chief Justice Stone’s opinion 
in Columbia Broadcasting Inc. v. TJ. S., 315 U. S. ; 
86 L. Ed. 1066, 1076. 

In that case the Supreme Court upheld the authority 
of a United States District Court to review an order under 
the Federal Communications Act pursuant to the terms 
of a statute specifically providing therefor and indicated 
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clearly that terminology applied to orders is not con¬ 
trolling but rather whether or not a substantial right is at 
issue. 

This doctrine so clearly expressed in the Columbia 
Broadcasting case is but a reaffirmation of the recent pro¬ 
nouncements of the Supreme Court in such cases as 
Rochester Telephone Corp. v. United States, 307 U. S. 
125 (1939), and Federal Power Commission v. Pacific 
Power £ Light Co., supra; cf. also Scripps-Howard Radio 
Inc. v. Federal Communications Commission, 315 U. S. 

, 86 L. Ed. 826. The Scripps-Howard case is par¬ 
ticularly apposite to the instant situation. There the 
Federal Communications Commission argued that: 

“the nature of the orders reviewable under *§>402(6) 
makes the grant of a stay order manifestly in¬ 
appropriate since a stay would in effect involve the 
judicial exercise of an administrative function.” 
(p. 832) 

only to be told by the Court that: 

“this is no reason for denying the Court the power 
to issue a stay in a situation where the function 
of the stay is to avoid irreparable injury to the 
public interest sought to be vindicated by the ap¬ 
peal.” (pp. 832-833) 

Respondent erroneously, we believe, suggests to the 
Court that the petitions for review disclose on their face 
“that no irreparable injury is threatened by an admin¬ 
istrative ruling which attaches legal consequences to 
action taken in advance of other hearings and adjudica¬ 
tions that may follow” (Memorandum, p. 4). 

Respondent apparently seeks to avoid reviewability of 
its orders by invoking the harsh and infrequently applied 
doctrine that “The fact that an action of an administra- 
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tive agency occasions even irreparable loss does not in 
itself afford sufficient grounds for judicial review” 
(Frankfurter, J., dissenting in Columbia Broadcasting 
System, Inc . v. United States, 315 U. S. ; S6 L. Ed. 
1066, 1079). 

The petitions for review in the instant cases, we admit, 
do not employ the words “irreparable injury”. 

There are, however, two direct and controlling an¬ 
swers to Respondent’s inference concerning the absence 
of the words “irreparable injury”. 

First an allegation of “irreparable injury” or actual 
evidence of “irreparable injury” is not required as a pre¬ 
requisite to a review of an order of Respondent under 
Section 313(b) of the Federal Power Act. See Federal 
Power Commission v. Pacific Power & Light Co., 307 U. S. 
156, 159. 

Second, Petitioners have properly alleged that Re¬ 
spondent’s orders of December 23, 1941 deprive Peti¬ 
tioners of the full and fair hearings guaranteed to them 
by the constitutional requirements of due process of law 
(R. 7, 11). 

If the Court entertains the petitions to review and 
the transcript of record is properly before it, Petitioners 
propose to show clearly that denial of the service of the 
Trial Examiner’s report is a violation of due process 
which constitutes irreparable injury in fact. 

With these considerations disposed of, the Metro¬ 
politan Edison case should be carefully considered. 


The Facts and the Holding in the Metropolitan Edison Case 

On January 6, 1936 the Federal Power Commission 
instituted a general investigation into certain practices of 
the respondent utility companies. Later the Commission’s 


33 


examiners submitted a report. Thereafter, on January 
26, 1937, the Commission made an order directing that a 
hearing be held, reciting certain allegations in respect of 
the practices of the utility companies and directing them 
to appear and bring certain documentary material and 
such other data as might from time to time be required 
by the Commission. The utility companies then filed a 
petition for a rehearing seeking to vacate the January 26, 
1937 order to terminate the proceeding which was granted. 
Objection to certain evidence on rehearing was overruled 
on April 20, 1937. 

The utility companies, on April 21, 1937, presented 
to the Third Circuit Court of Appeals a petition for a 
rule to show cause why the Commission should not be 
restrained from taking any steps in furtherance of the 
inquiry under the orders of January 6, 1936 or of January 
26, 1937 until the petition for rehearing of the order of 
the latter date had been disposed of. The court issued 
the rule to show cause and granted a temporary stay. 
After return to the rule was made the Circuit Court denied 
the petition to dismiss, remanding the ease to the Commis¬ 
sion “for determination in accordance with the opinion” 
of the court and restraining the Commission “from pro¬ 
ceeding with its proposed inquiry and investigation in ac¬ 
cordance with its two orders of January 6, 1936, and Janu¬ 
ary 26, 1937, until the questions raised in the petition for 
rehearing are determined by it. ’ ’ 

Upon certiorari to the Supreme Court the decree of 
the Circuit Court of Appeals was reversed and the cause 
remanded with directions to dismiss the utility companies’ 
petition. 

First and foremost, the court decided: 
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“There was no order of the Commission before 
the Circuit Court of Appeals for review. Apart 
from the question whether the order of January 6, 
1936, or that of January 26, 1937, can be regarded 
as reviewable, no application for such a review had 
been made. 

“* * « Respondents [the utility companies] 

do not contend that there was any appeal from an 
order, or any application for a review of an order, 
pending before the Circuit Court of Appeals.” (pp. 
381, 382) 

The utility companies argued that the Circuit Court of 
Appeals could intervene by virtue of the authority of 
Section 262 of the Judicial Code to protect its prospective 
appellate jurisdiction. This contention the court ulti¬ 
mately dismissed, stating: 

“The Commission’s order of January 26, 1937 lay 
outside any appellate jurisdiction conferred by the 
statute upon the Circuit Court of Appeals.” (p. 
387) 

The court held that the Commission’s order of January 
26, 1937 “was nothing more than a notice” (p. 3S6). 

In the Metropolitan Edison case the attempt made was 
to stay the investigatory authority of the Commission 
at the very outset of the proceedings. In the instant 
proceedings no such problem is involved. Petitioners 
here, while vigorously contesting the jurisdiction of the 
Commission, have proceeded to extensive hearings pur¬ 
suant to the orders of June 17, 1941. Petitioners here 
do not seek to stay, hamper or delay the Commission 
in the exercise of investigatory powers (R. 11). The 
situation before the Supreme Court in the Metropolitan 
Edison case is therefore patently unlike that presented to 



this Court by the petitions for review of the orders deny¬ 
ing service of the Trial Examiner’s report. 

In the Metropolitan Edison case parties in the proceed¬ 
ings pending before the Commission overlooked appro¬ 
priate avenues of relief. Section 307(c) of the Federal 
Power Act provides for appropriate resistance to obedi¬ 
ence to a subpoena of the Commission directing the 
production of books and papers and the attendance of 
persons at hearings before the Commission (pp. 3SG-387). 

Thus in the Metropolitan Edison case the parties not 
only had no order from which an appeal could properly be 
taken but they had in fact overlooked a statutory remedy 
available to them. 

The Supreme Court in the Metropolitan Edison case 
wrote extensively its views concerning the reviewability of 
orders pursuant to the provisions of Section 313(b) of the 
Federal Power Act (see pp. 3S3-385). However, the “neg¬ 
ative order” cases to which the Court referred as “per¬ 
suasive analogies” have in large measure been overruled 
by Rochester Telephone Corp. v. U. S., supra. Also, as 
noted, a more realistic critique of reviewability under Sec¬ 
tion 313(b) of the Federal Power Act has subsequently 
been enunciated by that Court in Federal Power Com¬ 
mission v. Pacific Power & Light Co., supra. 

Except for the cases to which the court referred in 
the Metropolitan Edison case as arising under the Urgent 
Deficiencies Act, every other case cited involved an attempt 
to stay the investigatory power of an administrative 
asenev at the outset. This is also true of the cases to 
which Respondent refers in its memorandum (pp. 5, 6) as 
authority for this Court to grant its motions to dismiss. 
These decisions are not applicable to the instant petitions 
nor are they controlling upon this Court. 
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Summary 

As indicated by the discussion above in this Point, the 
instant petitions for review present for consideration 
orders of Respondent which are in form and substance 
orders within the purview of Section 313(b) of the Fed¬ 
eral Power Act. We submit that the controlling prece¬ 
dents and the persuasive analogies to be drawn from the 
cases cited herein indicate that Respondent’s orders of 
December 23, 1941 are reviewable and it follows that the 
court can and should entertain the petitions for review. 

POINT II 

The petitions show that the Court should enter¬ 
tain a review of Respondent’s orders of December 23, 
1941 on the merits. 

The present hearing on the motions to dismiss has no 
relation to the merits, but is confined solely to the question 
of the Court’s jurisdiction (cf. American Sumatra Tobacco 
Corporation v. Securities and Exchange Commission, 
supra, pp. 23S-239). 

In considering the question of its jurisdiction, the 
Court must necessarily accept as true, and Respondent 
must concede, all of the allegations in the petitions to 
review. (See Columbia Broadcasting System Inc . v. 
United States, supra.) 

It is, of course, possible that following a hearing on 
the merits a wholly different situation may result. 

However, it is Petitioners’ position that the petitions 
to review are sufficient on their face to permit the Court 
to entertain jurisdiction to review. 

Respondent, by its motions to dismiss, necessarily 
takes the position that under no circumstances what- 
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soever may a party to a proceeding before it secure a 
copy of the Trial Examiner’s report, if Respondent sees 
fit to deny such a request. 

Petitioners do not claim that the report of the Trial 
Examiner is binding upon the Commission or that in and 
of itself it has the attributes of a decision (see Federal 
Radio Commission v. Nelson Brothers Bond & Mortgage 
Co., 2S9 U. S. 266, 285, 2S6). 

Petitioners do not claim that where Respondent con¬ 
ducts a proceeding at which a Trial Examiner presides, 
said Trial Examiner must even make a report ( National 
Labor Relations Board v. Mackay Radio & Telegraph Co., 
304 U. S. 333, 350, 351). However, the Supreme Court 
has stated that where the rules of the administrative body 
provide for the preparation of a Trial Examiner’s report, 
“It would have been better practice for the Board to have 
directed the Examiner to make a tentative report with an 
opportunity for exceptions and argument thereon” ( Con¬ 
solidated Edison Company v. National Labor Relations 
Board, 305 IT. S. 197, 228). 

A substantial record has been accumulated in the in¬ 
stant proceedings. The Report of the Attorney General’s 
Committee on Administrative Procedure in Government 
Agencies (1941) Sen. Doc. No. 8, Seventy-seventh Con¬ 
gress, First Session, observes in this connection at page 
46: 

% 

“The agency heads cannot read the voluminous 
records and winnow out the essence of them. Con¬ 
sequently, this task must be delegated to sub¬ 
ordinates.” 

In the instant proceedings it is clear that the Trial 
Examiner’s report may well be Respondent’s source of 
the “essence” of the record. 
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Respondent does give some stature to the office of its 
Trial Examiner and apparently must rely, at least to 
some extent, on his “recommendations as to appropriate 
action”. If this were not true, Section 1.170 of Respon¬ 
dent’s Rules of Practice would be substantially meaning¬ 
less. Section 1.170 provides: 

“Oral argument .—If oral argument before the 
presiding Commissioner, examiner, or other repre¬ 
sentative is desired, he should be so notified before 
or at the hearing, and he may arrange to hear the 
argument at the close of the testimony. He may 
impose such limits of time on the argument as he 
may determine, having regard for other assign¬ 
ments for hearing before him. Such argument will 
be transcribed and bound with the transcript of 
testimony and will be available to the Commission 
for consideration in deciding the case.” 

If the Trial Examiner, at argument granted pursuant 
to Section 1.170 of the Rules, simply acts as a monitor to 
see that the argument of parties is transcribed, the time 
of both the Examiner and the parties is completely wasted. 
A written brief to the Commission would serve better the 
function of the argument provided by the Rules. 

Respondent, not Petitioners, has deliberately adopted 
the practice of requiring from its trial examiners a report. 
Respondent has announced this practice to the world. 
Respondent as a matter of practice, and admittedly in the 
instant proceedings, has elected to require from its Trial 
Examiner a complete and extensive report, including 
“recommendations as to appropriate action” (see p. 15, 
supra). 

No member of the Commission heard the evidence 
in this case (R. 2-3, 9). The record adduced at the 
hearings before the Trial Examiner is very substantial, 
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constituting more than 7,000 pages of testimony and 400 
exhibits received in evidence (R. 3). Serious questions 
as to the reliability of testimony of more than 80 wit¬ 
nesses seem undeniably to require consideration prior to 
any determination of the issues in the instant proceeding 
(R. 8). 

Petitioners obviously do not know and cannot even 
forecast to what extent, if any, Respondent will be influ¬ 
enced, properly or improperly, in arriving at decisions 
in the instant proceedings through information derived 
from its Trial Examiner’s report (R. 9). 

Phelps Dodge Corp. v. National Labor Relations Board, 
313 U. S. 177, 197, suggests a practical necessity for 
service of the Trial Examiner’s report: 

“The administrative process will best be vindi¬ 
cated by clarity in its exercise. * * * it will 

avoid needless litigation and make for effective and 
expeditious enforcement of the Board’s order to 
require the Board to disclose the basis of its 
order.” 

In the Phelps Dodge case it was not apparent to the 
Supreme Court from the order of the Board what was the 
basis of the action directed by the Board. 

By the petitions to review, Petitioners have presented 
a constitutional question to the Court urging that it is a 
violation of due process for Respondent to deny service of 
the Trial Examiner’s report (R. 7, 11). 

This allegation is seriously made and cannot lightly be 
cast aside. 

The right to a full and fair hearing is one of the 
“rudiments of fair play” ( Chicago M. & St. P. Ry. Co. v. 
Polt, 232 IT. S. 165, 168). 

Every report which influences an administrative body 
in arriving at its decision should be open and available to 
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a party before it. See, for example, Ohio Bell Telephone 
Co. v. Public Utilities Commission of Ohio, 301 U. S. 292 
(1937). 

On all fours with the situation disclosed by the instant 
petitions to review is the following from Morgan v. United 
States, supra, at pages 19-20: 

“Congress, in requiring a 1 full hearing,’ had 
regard to judicial standards,—not in any technical 
sense but with respect to those fundamental require¬ 
ments of fairness which are of the essence of due 
process in a proceeding of a judicial nature. If in 
an equity cause, a special master or the trial judge 
permitted the plaintiff’s attorney to formulate the 
findings upon the evidence, conferred ex parte with 
the plaintiff’s attorney regarding them, and then 
adopted his proposals without affording an oppor¬ 
tunity to his opponent to know their contents and 
present objections, there would be no hesitation in 
setting aside the report or decree as having been 
made without a fair hearing. The requirements of 
fairness are not exhausted in the taking or consid¬ 
eration of evidence but extend to the concluding 
parts of the procedure as well as to the beginning 

and intermediate steps.” 

\ 

Mr. Justice Brandeis, dissenting in Burdeau v. Mc¬ 
Dowell, 256 U. S. 465, 477, aptly stated: 

“At the foundation of our civil liberty lies the 
principle which denies to government officials an 
exceptional position before the law and which sub¬ 
jects them to the same rules of conduct that are 
commands to the citizen. And in the development 
of our liberty insistence upon procedural regu¬ 
larity has been a large factor. Respect for law 
will not be advanced by resort, in its enforcement, 
to means which shock the common man’s sense of 
decency and fair play.” 
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Petitioners Do Not Seek Extraordinary Relief 
But Only Rights Well Established and Highly 
Recommended for the Effective Dispatch of 
the Administrative Process 

The final report of the Attorney General’s Committee 
on Administrative Procedure in Government Agencies 
(1941), Sen. Doc. No. S, 77th Congress, First Session, 
presents a carefully prepared consideration of the pro¬ 
cedure in administrative agencies, including particularly 
problems relating to formal administrative decision. 
That report states: 

“Procedure at this stage must be framed to 
require that the special methods of the administra¬ 
tive process operate in such a way as to give 
convincing assurance, not that the deciding body 
is indifferent to the result, because it is usually 
charged with responsibility for continuous protec¬ 
tion and advancement of a particular public inter¬ 
est or policy, but that its decision is not motivated 
by any desire to deal with the parties or their 
interest otherwise than in the manner which an 
objective appraisal of the facts and the further¬ 
ance of the public duty imposed upon the agency 
require. 

“To accomplish this, it is necessary that the 
evidence be heard and the facts be reported to the 
agency head by an official who shall command public 
confidence both by his capacity to grasp the matter 
at issue and by his impartiality in dealing with it. 
The heads of the agency cannot, through press 
of duties, sit to hear all the cases which must be 
decided. Their function is to supervise and direct 
and to hear protests of alleged error. If the 
initial decision—which may dispose of the case or 
be the statement of it from which appeal may be 
taken to the heads—can carry a hallmark of fair- 
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ness and capacity, a great part of the criticisms 
of administrative agencies will have been met.” 
(pp. 43-44) 

The Attorney General's Committee has recommended 
as to the functions of the trial examiner or hearing com¬ 
missioner : 

“In general, the relationship upon appeal be¬ 
tween the hearing commissioner and the agency 
ought to a considerable extent to be that of trial 
court to appellate court. Conclusions, interpreta¬ 
tions, law, and policy should, of course, be open 
to full review. On the other hand, on matters 
which the hearing commissioner, having heard the 
evidence and seen the witnesses, is best qualified 
to decide, the agency should be reluctant to dis¬ 
turb his findings unless error is clearly shown. 
And in the event that the agency does find facts 
contrary to those found by the hearing commis¬ 
sioner, the agency's opinion should articulate with 
care and particularity the reasons for its depar¬ 
tures, not only to disclose the rationale to the 
courts in case of subsequent review but to assure 
that the agency will not carelessly disregard the 
decision of the hearing commissioner.” (p. 51) 

The desirability of a procedure as above outlined is 
strikingly demonstrated by the statements of Dean Ache- 
son, Chairman of the Attorney General’s Committee, at 
Hearings Before a Subcommittee of the Committee on the 
Judiciary, United States Senate, 77th Congress, First Ses¬ 
sion, on S. 674, S. 676 and S. 918, particularly at pages 
S15-819, 831-832. See also, for example, the testimony of 
Hon. Clyde B. Aitchison, a member of the Interstate Com¬ 
merce Commission active in the public service for 35 years 
and the oldest commissioner in point of service on the 
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Interstate Commerce Commission, particularly at pages 
445-446, 450-451 of the same hearings. 

In this connection see also the article by Professor 
Harry Shulman, a member of the Attorney General’s 
Committee, in (1941) 10 George Washington Law Review 
1, particularly at pages 8-9, where he describes the 
procedural reforms instituted by the National Labor Re¬ 
lations Board. That Board, which has a tremendous vol¬ 
ume of formal proceedings in which demeanor evidence 
plays a prominent part, apparently employs its trial ex¬ 
aminer’s reports in exactly the manner suggested by the 
Attorney General’s Committee. 

If Respondent in the instant proceedings is required 
to make available to Petitioners its Trial Examiner’s re¬ 
port, it is doing nothing more than following a well ac¬ 
cepted practice which the Attorney General’s Committee 
feels will make for ultimate efficiency in administrative 
proceedings. 

It is thus clear from everv consideration that denial 

* 

of service of the Trial Examiner’s report upon Petitioners 
is contrary to approved practice and works a substantial 
injustice. 

The Trial Examiner’s Report Has Been Recog¬ 
nized by Courts Upon Review of Orders of 
Administrative Agencies as a Guide to the 
Evidence Adduced in Proceedings Before 
Such Agencies 

We are not urging here the right of Petitioners to 
have the Trial Examiner’s report included in a transcript 
of record upon review of a decision of Respondent upon 
the issues arising from the hearing orders of June 17, 
1941. It is, however, noteworthy that the courts have 
recognized the function of a trial examiner’s report in 
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cases such as A. E. Staley Mfg. Co. v. National Labor 
Relations Board, 117 F. 2d 868, 878 (1941), where it was 
stated: 

“In the same connection, while the report of the 
Examiner is not binding on the Board, yet where 
it reaches a conclusion opposite to that of the 
Examiner, we think the report of the latter has a 
bearing on the question of substantial support and 
materially detracts therefrom .’ 1 

This Court in Heitmeyer v. Federal Communications 
Commission, 70 App. D. C. 162, 95 F. 2d 91, 96, made the 
following comment concerning the report of a trial ex¬ 
aminer in proceedings before the Federal Communications 
Commission: 

“While the Commission is not bound by the findings 
of the Examiner, it is itself charged with the re¬ 
sponsibility of making findings. Radio Commission 
v. Nelson Bros. Co., 289 U. S. 266, 285, 53 S. Ct. 
627, 636, 77 L. Ed. 1166; St. Joseph Stock Yards 
Co. v. United States, 298 U. S. 38, 53, 56 S. Ct. 720, 
726, 80 L. Ed. 1033. In this case it would have 
profited from a more careful consideration of those 
which the Examiner prepared.” 

See also dissenting opinion of Judge Clark in Burk 
Bros. v. National Labor Relations Board, 117 F. 2d 686, 
690 (1941); Wilson <& Co., Inc. v. National Labor Relations 
Board, 123 F. 2d 411, 418 (1941). 




Cases on Which Respondent Relies in Its Claim 
that Petitioners Are Not Entitled to Have the 
Trial Examiner’s Report Served Are Not Con¬ 
trolling Here 

Respondent refers to the order of this Court dated 
June 6, 1941 in No. 7853, Alabama Power Company v. 
Federal Power Commission, denying a motion to have the 
Trial Examiner’s report made part of the record (memo¬ 
randum, p. 4). Examination of the papers filed in con¬ 
nection with such motion indicates there was no attempt 
to secure the Trial Examiner’s report until after the 
Commission had announced its decision and order. In the 
instant proceedings Petitioners have apprised Respondent 
of their desire to be served with a copy of the Trial 
Examiner’s report and have indicated clearly the necessity 
therefor. 

Respondent also cites Peoria Braumeister Co. v. 
Yellowley, 123 F. 2d 637 (1941). In that case the Seventh 
Circuit Court of Appeals considered a petition to set aside 
an order of the District Supervisor of the Alcohol Tax 
Unit sustaining petitioner’s permit to sell and distribute 
intoxicating liquor. 6 It appears that petitioner contended 
before the court that it was denied a fair hearing and 
therefore procedural due process because it was not served 
with a copy of the Examiner’s report which was adopted 
by the District Supervisor, who thereafter entered his 
order suspending petitioner’s permit for sixty days. 

In that case the Court did say: 

“The right to receive a copy of the findings of the 
examiner and of his report, with an opportunity to 
file exceptions and be heard by brief and in oral 

6. The Act involved was the Federal Alcohol Administration Act (Act 
of Aug. 29, 1935, c. 814, §1, 49 Stat. 977, 27 U. S. C., §201 ct scq.). The section 
governing review is Section 4 (49 Stat. 978, 27 U. S. C., §204h). 
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argument, is a desirable but not essential ingredient 
of procedural due process and a fair hearing.” 
(p. 639) 

Actually the court held that petitioner had no standing to 
petition the court to review the order of the District 
Supervisor because petitioner had not first exhausted its 
procedural remedies before the Department below and 
the court accordingly dismissed the petition to review. 

Petitioner in the Peoria case had available to it broad 
and inclusive avenues for administrative relief before any 
recourse to the courts was necessary: 

“ There was no attempt made by the petitioner 
to comply with the regulations in force at the time 
the District Supervisor promulgated his order for 
suspension. These regulations were decidedly 
favorable to the petitioner. They provided that 
after the respondent had entered the order of sus¬ 
pension, the petitioner had a right to file a petition 
for rehearing before the District Supervisor. If 
that proceeding went against it, it was entitled to 
appeal to the Deputy Commissioner of Internal 
Revenue in Washington, and during all of which 
time the order of suspension would have been in 
abeyance. The petitioner did none of these things 
required by the regulations that were applicable. 
The respondent contends that the petitioner has no 
right to appeal to this court until it has exhausted 
its remedies before him and the Department, as 
provided by the regulations. In this we think he 
is correct. The rules and regulations are fair, and 
afford protection to the petitioner, as well as enable 
the Department to correct its errors and to main¬ 
tain a uniformity of procedure throughout the vari¬ 
ous districts of the Alcohol Tax Unit scattered over 
the United States.” (p. 640) 
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It is obvious that the comment of the court in respect of 
service of the Trial Examiner’s report in the Peoria case 
is of no consequence when the actual facts underlying the 
petition which was brought before the court are fully 
exposed. 

In these proceedings, as we have often stated, the 
issues on the merits before Respondent are numerous, 
complicated and fraught with mixed questions of law and 
fact. If Petitioners here are denied the right to bring 
before this Court the merits of their petition they are 
immediately and substantially hurt since no other avenue 
of administrative or court relief is open to them. 

We have no quarrel with the citations by Respondent 
of Morgan v. United States, 298 U. S. 468, 47S, or National 
Labor Relations Board v. Mackay Radio and Telegraph 
Co., 304 U. S. 333, 351. We agree that “what the statute 
does require relates to substance and not form”. Also, 
that “the Fifth Amendment guarantees no particular 
form of procedure; it protects substantial rights”. 

Summary 

The question presented to this Court is not compli¬ 
cated. The question is simply whether Respondent may 
deny to Petitioners the right to be served wdth its Trial 
Examiner’s report where such report admittedly will 
contain “recommendations as to appropriate action” as 
well as a full analysis of the record, findings of fact and 
conclusions of law. 

In considering the requirement that commissions act¬ 
ing in a quasi-judicial capacity make findings of fact, this 
Court, in Saginaw Broadcasting Co. v. Federal Communi¬ 
cations Commission, App. D. C. , 96 F. 2d 554, 
559, said: 
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“it is to insure against Star Chamber methods, to 
make certain that justice shall be administered 
according to facts and law. This is fully as im¬ 
portant in respect of commissions as it is in respect 
of courts. ” 

Petitioners in the instant proceedings again call upon 
the Court “to insure against Star Chamber methods, to 
make certain that justice shall be administered according 
to facts and law.” 


POINT III 

The Court has power to grant the relief prayed in 
the petitions. 

Respondent claims that this Court is without jurisdic¬ 
tion to grant the relief requested in the petitions for 
review (memorandum, p. 5). 

If, as we have urged in Point I, Respondent’s orders 
of December 23, 1941 are reviewable within the purview of 
the statutory authority granted to the Court under Section 
313(b) of the Federal Power Act, it necessarily follows 
that the Court has jurisdiction to grant the relief prayed. 

If any doubt of the Court’s power to grant such relief 
ever existed, it was dispelled by the Supreme Court in 
Federal Power Commission v. Pacific Power cG Light Co., 
swpra, page 160. 
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POINT IV 

The motions to dismiss should be denied. 

Upon the foregoing, Petitioners respectfully urge that 
Respondent’s motions to dismiss the petitions to review 
Respondent’s orders of December 23, 1941 be in all re¬ 
spects denied and that the Court direct Respondents forth¬ 
with to file the transcript of the record and thereafter 
entertain the petitions to review on the merits. 

Respectfully submitted, 

Randall J. LeBoeuf, Jr., 

Horace R. Lamb, 

Attorneys for Petitioners Aluminum 
Company of America and Carolina 
Aluminum Company, 

15 P’-oad Street, 
New York, N. Y. 


Lauman Martin, 

LeBoeuf, Machold & Lamb, 

Of Counsel. 


Dated June 24, 1942. 




Appendix 

UNITED STATES COURT OF APPEALS 
For the District of Columbia 


In the Matter 
of 

Carolina Aluminum Company, 

Petitioner, 

vs. 


Federal Power Commission, 

Respondent. 


Petition for 
Review of an 
Order of the 
Federal Power 
Commission 


To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia: 

Carolina Aluminum Company, a party to a proceeding 
under the Federal Power Act, being aggrieved by an 
order issued by the Federal Power Commission in such 
proceeding, brings its petition to review and set aside an 
order of the Federal Power Commission and respectfully 
shows, upon information and belief, as follows: 

1. Carolina Aluminum Company (hereinafter some¬ 
times referred to as “the Company”) is a corporation 
duly organized and existing under the laws of North 
Carolina, having its principal place of business at Badin, 
North Carolina. The Company is the owner of a hydro¬ 
electric project located on the Little Tennessee River in 
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the State of North Carolina, known and hereinafter re¬ 
ferred to as the Cheoah project. Said Cheoah project was 
constructed before April 13, 1919 and has been in opera¬ 
tion more than twenty years. 1 

The Nature of the Proceedings as to Which Review 

of an Order is Sought 

2. On June 17, 1941, the Federal Power Commission 
(hereinafter sometimes referred to as “the Commission”) 
in a proceeding entitled “In the Matter of Carolina Alumi¬ 
num Company, Docket No. IT-5698” 2 issued and there¬ 
after served upon the Company an order to show cause 
why it should not forthwith apply for and secure from 
the Commission appropriate authorization for the opera¬ 
tion and maintenance of its Cheoah project in accordance 
with the pertinent provisions of the Federal Power Act 
and the Rules of Practice and Regulations of the Com¬ 
mission thereunder, or, in the alternative, why the Com¬ 
mission should not forthwith enter such order or orders 
as it may find appropriate, expedient and in the public 
interest to develop, conserve and utilize the water power 
resources of the region and to preserve the interests of 
the United States in the premises. A copy of said order 
is hereto annexed and made a part hereof as Exhibit A. 

3. Forty-eight days of hearings were held before a 
Trial Examiner, pursuant to the Commission’s said order, 

1. In No. 8241 Aluminum Company of America, a Pennsylvania corpora¬ 
tion, with principal place of business at Pittsburgh, Pennsylvania, is alleged to 
own a hydro-electric project on the Little Tennessee River in the State of 
Tennessee known and thereinafter referred to as the Calderwood project, con¬ 
structed before April 19, 1930 and in operation more than eleven years. 

In No. 8242 Carolina Aluminum Company is alleged to be the owner of a 
hydro-electric project located on the Cheoah River, a tributary of the Little 
Tennessee River in the State of North Carolina, referred to as Santcctlah 
project, constructed before June 7, 1928 and in operation more than thirteen 
years. 

2. In No. 8241 the docket is No. IT-5696 and in No. 8242 it is No. IT-5697. 
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commencing August 25, 1941 and concluded November 1, 
1941. Hearings in the Commission’s proceeding num¬ 
bered IT-5698 were consolidated for the presentation of 
evidence only with two other similar proceedings directed 
to hydro-electric projects also located in the watershed 
of the Little Tennessee River. More than 80 witnesses 
testified at the hearing at which more than 7,000 pages 
of testimony were taken and 400 exhibits were received 
in evidence. 

4. By petition dated December 10, 1941 the Company 
prayed the Commission that it enter an order directing its 
Trial Examiner designated to preside at the hearings in 
its proceeding numbered IT-569S, to serve a copy of his 
report on the Company and affording to the Company 
reasonable opportunity after the service of such report to 
reply thereto in writing and to file exceptions and requests 
for specific findings in answer to the Trial Examiner’s 
report and affording to the Company opportunity after the 
filing of a reply to the Trial Examiner’s report to be 
heard before the Commission in oral argument in respect 
of the matters involved in the Commission’s said order 
dated June 17, 1941. 

5. No hearing was held by the Commission in respect 
of the Company’s petition dated December 10, 1941. 

6. On December 23, 1941 the Commission issued its 
order denying the petition of the Company for an order 
directing service of its Trial Examiner’s report and for 
permission to reply and file exceptions thereto. A copy 
of said order and of the Commission’s letter of November 
15, 1941 referred to therein are hereto annexed and made 
a part hereof as Exhibit B. 
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7. On January 23, 1942 the Company, being aggrieved 
by the said order of the Commission dated December 23, 
1941, applied for a rehearing pursuant to the provisions 
of Section 313(a) of the Federal Power Act. 

8. The Commission has not acted upon the application 
of the Company for rehearing and more than thirty days 
have elapsed since the filing of such application and the 
Company deems the application to have been denied. 

9. Main briefs directed to the subject matter involved 
in the Commission’s order dated June 17, 1941, on behalf 
of counsel for the Company and for the Commission have 
been exchanged and filed with the Commission and its Trial 
Examiner on April 1, 1942. Reply briefs are to be ex¬ 
changed and filed May 1, 1942. 

10. No additional orders have been issued by the 
Commission or other action taken in its proceeding num¬ 
bered IT-5698. 

The Facts and Statutes Upon Which 
Jurisdiction is Based 

11. The Company seeks to review and to have set 
aside the Commission’s order dated December 23, 1941. 

12. The statute upon which the jurisdiction of your 
Honorable Court is based is Section 313 of the Federal 
Power Act, Act of August 26, 1935, c. 687, Title II, $213 
(49 Stat. 860), USC Title 16, $825 1. 

“Sec. 313. (a) Any person, State, municipality, 
or State commission aggrieved by an order issued 
by the Commission in a proceeding under this Act 
to which such person, State, municipality, or State 
commission is a party may apply for a rehearing 
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within thirty days after the issuance of such order. 
The application for rehearing shall set forth spe¬ 
cifically the ground or grounds upon which such 
application is based. Upon such application the 
Commission shall have power to grant or deny 
rehearing or to abrogate or modify its order with¬ 
out further hearing. Unless the Commission acts 
upon the application for rehearing within thirty 
days after it is filed, such application may be 
deemed to have been denied. No proceeding to 
review any order of the Commission shall be brought 
by any person unless such person shall have made 
application to the Commission for a rehearing 
thereon. 

“(b) Any party to a proceeding under this Act 
aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order 
in the Circuit Court of Appeals of the United States 
for any circuit wherein the licensee or public utility 
to which the order relates is located or has its prin¬ 
cipal place of business, or in the United States 
Court of Appeals for the District of Columbia, by 
filing in such court, within sixty days after the order 
of the Commission upon the application for rehear¬ 
ing, a written petition praying that the order of the 
Commission be modified or set aside in whole or in 
part. A copy of such petition shall forthwith be 
served upon any member of the Commission and 
thereupon the Commission shall certify and file with 
the court a transcript of the record upon which the 
order complained of was entered. Upon the filing of 
such transcript such court shall have exclusive ju¬ 
risdiction to affirm, modify, or set aside such order 
in whole or in part. No objection to the order of 
the Conunission shall be considered by the court 
unless such objection shall have been urged before 
the Commission in the application for rehearing 
unless there is reasonable ground for failure so to 



do. The finding of the Commission as to the facts, 
if supported by substantial evidence, shall be conclu¬ 
sive. If any party shall apply to the court for leave 
to adduce additional evidence, and shall show to the 
satisfaction of the court that such additional evi¬ 
dence is material and that there were reasonable 
grounds for failure to adduce such evidence in the 
proceedings before the Commission, the court may 
order such additional evidence to be taken before 
the Commission and to be adduced upon the 
hearing in such manner and upon such terms 
and conditions as to the court may seem proper. 
The Commission may modify its findings as to the 
facts by reason of the additional evidence so taken, 
and it shall file with the court such modified or new 
findings which, if supported by substantial evidence, 
shall be conclusive and its recommendation, if any, 
for the modification or setting aside of the original 
order. The judgment and decree of the court, af¬ 
firming, modifying, or setting aside, in whole or in 
part, any such order of the Commission, shall be 
final, subject to review by the Supreme Court of 
the United States upon certiorari or certification as 
provided in sections 239 and 240 of the Judicial 
Code, as amended (U.S.C., title 28, secs. 346 and 
347). 

“(c) The filing of an application for rehearing 
under subsection (a) shall not, unless specifically 
ordered by the Commission, operate as a stay of the 
Commission’s order. The commencement of pro¬ 
ceedings under subsection (b) of this section shall 
not, unless specifically ordered by the court, operate 
as a stay of the Commission’s order.” 

13. During the course of the hearing held at Wash¬ 
ington, D. C., both the Company and the Commission’s 
staff adduced expert testimony on hydraulic and other 
technical matters, and voluminous documentary evidence 



was received, all relating to the operation of the Com¬ 
pany’s Cheoah project, the navigability of the Little Ten¬ 
nessee River, and to possible effect of the Cheoah project 
on the navigable capacity, if any, of the Little Tennessee 
River on which the project is located. 

14. In addition, at the suggestion of Commission’s 
counsel, hearings were held at Knoxville, Tennessee, and 
Bryson City, North Carolina, both in the vicinity of the 
Little Tennessee River, to receive the testimony of seventy- 
three local witnesses relating to the historical and physical 
evidentiary facts in respect of the river and the extent of 
its use or non-use for navigation or other activities. 

15. In accordance with the practice of the Commission, 
the Trial Examiner will present to the Commission a de¬ 
tailed report analyzing and appraising the voluminous evi¬ 
dence described above together with findings of fact and 
conclusions of law and fact and recommendations as to ap¬ 
propriate action. 

The Points on Which Petitioner Intends to Rely 

16. The Commission’s order is erroneous because it 
deprives the Company of the full and fair hearing guar¬ 
anteed to it by the constitutional requirements of due 
process of law for the following reasons: 

(a) This proceeding is unusual in character and is 
unique in the records of the Commission. The question 
herein presented, among others, involves the extent of 
the licensing powers of the Federal Power Commission 
under the Federal Power Act over an existing hydro¬ 
electric project, which is alleged to have a downstream 
effect on the navigable capacity of a river. No direct 
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Court or Commission precedent exists which is determina¬ 
tive of the issue herein raised. 

(b) The testimony of the seventy-three local witnesses 
adduced at the hearings at Knoxville, Tennessee, and 
Bryson City, North Carolina, will be of important if not 
controlling persuasion in the determination of the ques¬ 
tions of navigable capacity as well as navigability in this 
proceeding. 

(c) The testimony of the seventy-three witnesses was 
not of a technical nature. It was given primarily by 
persons, long familiar with the river and long residents 
of the watershed or by persons who had engaged in boat¬ 
ing on the Little Tennessee River at points below the 
site of the Cheoah project. The accuracy of recollection 
and of original observation of these witnesses varies. 
Sharp divergencies of view as to the reliability of their 
testimonv as indicia of navigabilitv have arisen. The 
probative value and weight to be given to this testimony 
must be determined with full recognition of these ele¬ 
ments. 

(d) This proceeding is one in which demeanor evi¬ 
dence, that of the local witnesses, will be of controlling 
importance. The weight to be given to the testimony of 
each of these seventy-three local witnesses is to a great 
extent dependent upon the Trial Examiner’s reaction to 
the character and intelligence of each witness. A direct 
knowledge of the oral testimony and a visual confronta¬ 
tion of each witness is an important element and one which 
is not to be gleaned solely from a reading of the record. 

(e) In accordance with the practice of the Commis¬ 
sion, the Trial Examiner who presided in this proceeding 
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will submit a report to the Commission which will con¬ 
tain a detailed analysis and discussion of the evidence 
and detailed and complete findings of fact and conclusions 
of law and fact and recommendations as to appropriate 
action. 

(f) The Trial Examiner, in his report, will consider 
and weigh the evidence adduced at the hearing held by 
him. 

(g) The report of the Trial Examiner will necessarily 
deal with the testimony of the seventy-three local wit¬ 
nesses in the particular respects above described. 

(h) By reason of the length and complexity of the 
record in this proceeding and the weight that demeanor 
evidence must necessarily bear in the ultimate decision, 
the Commission will inevitably rely to the fullest extent 
upon the analysis and discussion of the evidence presented 
by the Trial Examiner, the conclusions of law and fact 
found by him and his recommendations as to appropriate 
final action. 

(i) Unless the Company is served with a copy of the 
Trial Examiner’s report, the Company will be denied an 
opportunity to be heard by the Commission prior to any 
determination by it on the alleged facts which the Trial 
Examiner will submit to the Commission as his under¬ 
standing of what the record will show to be pertinent in 
this proceeding. 

(j) If the Commission, not having personally heard 
the evidence in this proceeding, utilizes the Trial Ex¬ 
aminer’s report as a guide in the formulation of its 
ultimate decision without affording the Company an 
opportunity to be served with the Trial Examiner’s re- 
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port, and opportunity to except thereto and be heard in 
oral argument thereon, such action will constitute a denial 
to the Company of the full and fair hearing which is of 
the essence of that due process of law guaranteed by the 
Constitution. 

(k) A full and fair hearing in a proceeding such as the 
instant one requires that the Commission disclose the 
basis of its order in any initial determination. 

17. The allegation contained in paragraph (c) of the 
Commission’s order dated December 23, 1941, that the 
statutory procedure for rehearing contained in Section 
313 of the Federal Power Act provides a direct and ade¬ 
quate means of excepting to any part of the Commission’s 
order by which a party deems himself aggrieved is errone¬ 
ous because said procedure does not afford to the Com¬ 
pany the full and fair hearing in accordance with due 
process of law to which the Company is entitled before 
determination is made. 

18. The Company is not protected from the possible 
binding effect of the Commission’s initial findings of fact 
if application for rehearing is denied since said Section 
313 provides that the findings of the Commission as to 
the facts, if supported by substantial evidence, shall be 
conclusive. 

19. The allegation in paragraph (c) of the Commis¬ 
sion’s order dated December 23, 1941 that the procedure 
of taking exceptions to a Trial Examiner’s report is 
cumbersome and frequently futile is erroneous. 

20. The allegation in paragraph (e) of the Commis¬ 
sion’s order dated December 23, 1941 that service of said 
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Trial Examiner’s report would not be in the public in¬ 
terest is erroneous. 

21. This petition is submitted in good faith and not 
to delay or impede but rather to assure to the Company 
a means whereby the administrative process of the Com¬ 
mission may be effectively carried out while at the same 
time preserving the fundamental rights safeguarded to 
the Company under the Constitution. 


The Relief Prayed 

Wherefore, petitioner, Carolina Aluminum Company, 
petitions the Court for a review of the order of the 
Federal Power Commission dated December 23, 1941 and 
prays, pursuant to Section 313(b) of the Federal Power 
Act: 

1. That this Honorable Court set aside such order 
in its entirety. 

2. That this Honorable Court direct the Commission 
to enter an order directing its Trial Examiner designated 
to preside at the hearings in its proceeding numbered 
IT-5G9S to serve a copy of his report on the Company 
and affording to the Company reasonable opportunity 
after the service of such report to reply thereto in writing 
and to file exceptions and requests for specific findings in 
answer to the said report and affording to the Company 
opportunity to be heard before the Commission in oral 
argument thereon, and 
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3. That petitioner, Carolina Aluminum Company, 
shall have such other and further relief as may be just 
and proper in the premises. 

Dated, April 22, 1942. 

Respectfully submitted, 

Carolina Aluminum Company 
By Randall J. LeBoeuf, Jr. 

15 Broad Street 
New York, New York 

LeBoeuf, Machold & Lamb, 

Of counsel. 
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Exhibit A 


UNITED STATES OF AMERICA 
Federal Power Commission 


Commissioners 


Leland Olds, Chairman, Claude L. Draper, 
■Basil Manly, John W. Scott and 
Clyde L. Seavey. 


June 17, 1941 


In the Matter of 

Carolina Aluminum Company 


l 

$ 


Docket No. IT-5698 


Order to Show Cause and Fixing Date for Hearing 
It appearing that: 

(a) Carolina Aluminum Company of Badin, North 
Carolina, a North Carolina corporation, owns, 
operates, and maintains a hydroelectric project, 
known as the Cheoah project, for the purpose of 
developing electric power, across, along, and in the 
Little Tennessee River, in Swain and Graham 
Counties, North Carolina; 

(b) The Little Tennessee River is a navigable water 
of the United States situated in the States of Ten¬ 
nessee and North Carolina, having such width, 
depth, channel, banks, and flow that it is capable 
of, has been, and is now used as a highway of 
interstate commerce; 

(c) The aforesaid project is so operated and main¬ 
tained that it affects the interests of interstate 
commerce in the navigation and navigable eapac*- 
itv of the aforesaid Little Tennessee River; 

v 7 
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(d) The aforesaid project was not constructed, and 
is not operated or maintained, under and in ac¬ 
cordance with the terms of a permit or valid 
existing right-of-way granted prior to June 10, 
1920 (within the meaning of those terms as used 
in Section 23(b) of the Federal Power Act), nor 
of a license granted pursuant to the Federal 
Power Act; 

(e) The construction, operation, and maintenance of 
the aforesaid project was and is in violation of 
the terms of the Federal Power Act for the 
reasons herein stated; 

The Commission, upon consideration of the premises, finds 
that: 

In order to effectuate the provisions of the Act in the 
public interest, proper action should be taken to de¬ 
termine the issues presented herein; and 

It is ordered that: 

A public hearing be held on August 25, 1941, at 9:45 
a.m., Eastern Standard Time, in the Hearing Room of 
the Federal Power Commission, Hurley-Wright Build¬ 
ing, 1800 Pennsylvania Avenue, N.W., Washington, 
D. C., and at said hearing Carolina Aluminum Com¬ 
pany shall show cause, under oath, why: 

(i) It should not forthwith apply for, and secure 
from the Commission, appropriate authorization 
for the operation and maintenance of the afore¬ 
said project in accordance with the pertinent 
provisions of the Federal Power Act and the 
Rules of Practice and Regulations of the Com¬ 
mission thereunder; or 

(ii) The Commission should not forthwith enter such 
order or orders as it may find appropriate, ex¬ 
pedient, and in the public interest to develop, 
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conserve, and utilize the navigation and water¬ 
power resources of the region, and to conserve 
and protect the interests of the United States in 
the premises. 

Bv the Commission. 

Leon M. Fuquay, 

Secretary. 
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Exhibit B 


UNITED STATES OF AMERICA 
Federal Power Commission 


. ] Leland Olds, Chairman, Claude L. Draper, 

Commissioners lJohn W. Scott and Clvde L. Seavev. 

* 

J Basil Manly not participating. 

December 23, 1941 


In the Matter of 
Carolina Aluminum Company 


l 

s 


Docket No. IT-569S 


Order Denying Petition for Service of Trial Examiner’s 
Report, and Reserving Decision on Petition 
for Oral Argument 

Upon petition filed December 12, 1941, by the Carolina 
Aluminum Company, Respondent herein, for an 
order (1) directing that prior to any final deter¬ 
mination in the above-entitled proceeding, a copy 
of the trial examiner’s report to the Commission 
based upon the hearing therein be served upon 
Respondent, (2) granting permission to reply and 
file exceptions to the trial examiner’s report, and 
(3) granting privilege of oral argument before 
the Commission in respect to the matters involved 
in the Commission’s hearing order dated June 17, 
1941, after replying to, and filing exceptions to 
the trial examiner’s report; and 

It appearing to the Commission that: 

(a) Section 313(a) of the Federal Power Act pro¬ 
vides in part as follows: 
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Any person, State, municipality, or State com¬ 
mission aggrieved by an order issued by the Com¬ 
mission in a proceeding under this Act to which 
such person, State, municipality, or State com¬ 
mission is a party may apply for a rehearing with¬ 
in thirty davs after the issuance of such order. 
The application for rehearing shall set forth spe¬ 
cifically the ground or grounds upon which such 
application is based. Upon such application the 
Commission shall have power to grant or deny 
rehearing or to abrogate or modify its order with¬ 
out further hearing. * * * 

(b) Under this provision of the Act any aggrieved 
party, in its application for rehearing, may take 
exception to any or all findings made or rejected 
by the Commission, or any conclusion in the opin¬ 
ion or order of the Commission; 

(c) Such statutory procedure provides a direct and 
adequate means of excepting to any part of the 
Commission’s order by which a party deems him¬ 
self aggrieved, and avoids the cumbersome and 
frequently futile procedure of taking exceptions to 
the recommendations of the trial examiner which 
may or may not be accepted by the Commission 
or be incorporated in the Commission’s order; 

(d) Oral requests for service of the trial examiner’s 
report were made by Respondent’s counsel during 
the course of the hearing on this matter, and were 
fully considered and adequately answered by let¬ 
ter of the Commission dated November 15, 1941, 
which letter the Respondent has printed as Ex¬ 
hibit “B” to the petition; 

(e) Service of the trial examiner’s report would be 
contrary to the Commission’s established practice, 
and would not be in the public interest. 

(f) Oral argument prior to the filing of briefs would 
serve no useful purpose; 
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Wherefore, the Commission orders that: 

(A) The requests of Respondent for service of any 
trial examiner’s report which may be submitted 
in this proceeding, and for permission to reply 
and file exceptions thereto, are denied; 

(B) The request of the Respondent for oral argument 
before the Commission is reserved for further 
consideration after receipt of briefs and reply 
briefs in this proceeding. 

By the Commission. 


(seal) 


J. H. Gutride 
J. H. Gutride, 
Acting Secretary. 
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Exhibit B 

FEDERAL POWER COMMISSION 
Washington 


Commissioners 


Leland Olds, Chairman 

Claude L. Draper, Vice Chairman 

Basil Manly 

John W. Scott 

Clyde L. Seavcy 


Address all Communications 
to the Commission 

Leon M. Fuquay, Secretary 
November 15, 1941 


Randall J. LeBoeuf, Jr., Esquire, 

Attorney for the Aluminum Company of 

America and Carolina Aluminum Company 
c/o LeBoeuf, Machold & Lamb, 

15 Broad Street, 

New York, N. Y. 

Re: Aluminum Company of America, 

Docket No. IT-5696, Carolina Alu¬ 
minum Company, Docket Nos. IT- 
5697 and IT-5698 

Dear Sir: 

Consideration has been given to certain requests or 
demands made on November 1, 1941 by counsel for the 
Respondents in the concluding hours of the hearing held 
in the above-entitled proceedings. 

The demand that the Trial Examiner’s report be 
served on counsel for the Respondents to the end that 
they may except thereto and argue their exceptions before 
the Commission, is not one that, in the circumstances of 
these proceedings, it is considered necessary or appropri¬ 
ate to grant. It is observed that the principal questions 
involved were clearly stated in the Commission’s orders 
setting the proceedings down for hearing and that the 
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issues were further exhibited, discussed and defined dur¬ 
ing the hearing. The Respondents, as well as Commis¬ 
sion’s counsel, it appears further, were in the hearing 
given full opportunity to state their respective contentions 
and to adduce their proof, and were later invited to argue 
orally during the closing session their contentions and the 
evidence. It is noted, too, that briefs and reply briefs 
have been provided for, and that the Respondents there¬ 
fore will have still another opportunity to know com¬ 
pletely the attitude and contentions of the Commission’s 
staff with opportunity to respond further thereto by way 
of a reply brief. The Trial Examiner, it is observed in 
this connection, directed that all counsel propose in their 
main briefs such findings and conclusions as in their 
judgment it would be proper to make on the record. It 
may be assumed that counsel for the respondents are 
already advertent to the rights they may exercise under 
Section 313 of the Federal Power Act, following deter¬ 
mination and formal order by the Commission, in the 
event that they should then deem an occasion to exist for 
utilizing such rights. 

In respect of the demand for an immediate determina¬ 
tion of the question of burden of proof, it is not con¬ 
sidered necessary for the Commission at this interim 
stage of the proceedings to decide definitely where the 
burden of proof rests with reference to the several ques¬ 
tions involved. The evidence has already been taken with 
full opportunity granted by the Trial Examiner both to 
the Respondents’ and to the Commission’s counsel to 
adduce throughout ten weeks of hearing all competent 
evidence relevant or material to the issues. It appears 
that the Trial Examiner in fact exercised great but rea¬ 
sonable liberality in receiving evidence and it is believed 
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that the sequence in which such evidence was presented 
and received was not here of substantial importance and 
will not interfere with the proper consideration of such 
evidence by the Commission. The Trial Examiner, it 
seems, did not find it necessary during the hearing to 
resort to a definite determination of the question of 
burden of proof as a means of settling or prescribing the 
order in which evidence or proof should be presented or 
received. The evidence appears to have been taken in 
good order and in a manner which assured and protected 
the essential procedural rights of both the Commission’s 
staff and the Respondents. The Commission, therefore, 
reserves, for the present, the determination of the matter 
of the burden of proof and would be pleased to have in 
the briefs the benefit of counsel’s discussion of that point 
along with tbe discussion of the other material questions. 

The request made at the close of the hearing for the 
privilege of oral argument on the Trial Examiner’s report 
and exceptions thereto, is necessarily denied in view of 
the facts, (1) that the Commission’s rules do not provide 
for serving the Trial Examiner’s report on the parties 
and (2) no showing has been made of any unusual cir¬ 
cumstances that would call for or justify here, the appli¬ 
cation of a new or different rule. It should be added that 
if a petition for the privilege of oral argument before 
the Commission or before a member or members of the 
Commission, on the formal record of the case, should 
hereafter in apt time be submitted, such request will re¬ 
ceive due consideration. 

It is not thought necessary here to discuss the further 
request that the three cases heard together be reported 
by the Trial Examiner in three separate reports, inas¬ 
much as Trial Examiners’ reports, as already stated, are 
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not served on counsel. Counsel may he assured, however, 
that the Trial Examiner in the instant proceedings is 
required to present to the Commission, as to each of the 
three cases, the facts, contentions and argument shown 
by the record to be pertinent and to belong to each such 
case, and that nothing irrelevant or immaterial will he 
utilized by the Commission as any part of the basis for a 
determination or order. Counsel for the respective parties 
may brief the three proceedings separately, or together, 
or separately and together in separate divisions of a 
single brief, accordingly as to them may seem necessary 
or most advisable from their respective viewpoints. 

Very truly yours, 

Leon M. Fuquay 

Secretary 




